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STATEMENT OF THE | SSUE

The issue is whether Petitioner has proved that the
chal | enged provisions in a Request for Proposal for an 88-slot
conditional-release programin Crcuit 11 are clearly erroneous,
contrary to conpetition, arbitrary, or capricious.

PRELI M NARY STATEMENT

By letter dated March 8, 2005, to Respondent, Petitioner
filed a notice of protest, pursuant to Section 120.57(3),
Florida Statutes, to various provisions of Respondent's Request
for Proposal #K7KO1l and Addendum #1. The letter states that a
nunber of provisions of the Request for Proposal vest "unbridled
di scretion” in Respondent by allowing it to apply "hidden
conditions and arbitrarily award the contract with little or no
regard for the requirenents of the bid specifications.”" These
provi sions al |l egedly include Attachnment A--Paragraph 10 and
rel ated provisions that all ow Respondent, after opening the
proposal s, to deci de whet her the offeror must propose a
facility; Attachment A--Paragraph 10, Attachnent B--Section V,
and rel ated provisions that allow Respondent, after opening the
proposals, to decide what provisions of the Request for Proposa
are material; the definition of "Provider"” in Attachment
B--Section VI and other provisions in Attachnment B--Section

XVIIl that arbitrarily and capriciously allow an offeror to gain



a scoring advantage, based on its Dun & Bradstreet Supplier

Eval uation Report score, without regard to the offeror's ability
to performits obligations, if it were awarded a contract; the
definition of "Provider” in Attachment B--Section VI and other
provisions in Attachnment B--Section XVIII that arbitrarily and
capriciously allow an offeror to gain a scoring advantage, based
on its Dun & Bradstreet Supplier Evaluation Report score, with
respect to its ability to pay its bills, without regard to the
possibility that other offerors, wth | ower net worths, my pay
bills later because they rely on checks fromthe State of
Florida; Attachnent B--Section VII that reserves the right of
Respondent to disqualify any offeror that engaged in any

unaut hori zed contact wi thout a clear explanation of the neaning
of unaut horized contact; Attachment B--Section XVII that
reserves to Respondent the "unbridled discretion"” to decide,
after opening bids, which bids conformto the instructions and
wi |l be evaluated; the om ssion of various services and

qual ity-of -service requirenents applicable to previous
procurenents, so as to favor one offeror over the other
offerors; the omssion of a provision that fully accounts for
all children currently participating in the present contract, so
as to avoid subjecting these children to significant risk; the
om ssion of points for comunity support, financial and

vol unteer service contributions from non-contract sources, and



services provided for children and fanilies for which noney is
not provided in the contract; the om ssion of any

acknow edgenent that Petitioner's residential programis
integrated with a specially designed aftercare programt hat
serves 100-200 students.

By Amended Petition for Formal Adm ni strative Hearing and
Formal Witten Protest of Contract Specifications for RFP #K7KO1
and the Proposal Addendum #1 to RFP #K7KO01l, Petitioner filed a
formal witten protest to certain provisions of Request for
Proposal #K7KO1l and Addendum #1. |In general, Petitioner alleges
that the Request for Proposal and Addendum are contrary to
Respondent's rul es, designed to favor a particular offeror, vest
"unbridl ed" discretion in Respondent, and are otherwi se clearly
erroneous, contrary to conpetition, arbitrary, or capricious.

The formal witten protest alleges that, in 2004,

Respondent rel eased an earlier request for proposal for the sane
servi ces-- RFP #K5K03. Petitioner alleged that it is capable of
perform ng under the requirenments of this request for proposal
and that it has provided conditional-rel ease prograns in Circuit
11 for over six years. Petitioner alleged that, on August 23,
2004, Respondent inproperly proposed to award a contract to

anot her provider. After Petitioner challenged the award,
Respondent all egedly withdrew t he request for proposal and

i ssued the subject Request for Proposal. While settling the



di spute that arose after the issuance of the earlier request for
proposal, Respondent allegedly informed Petitioner that the
subj ect Request for Proposal would address the inter-
rel ati onship between Petitioner's conditional release program
and its residential program Consequently, Respondent al so
all egedly withdrew a request for proposal for a residential
program shortly after it canceled the request for proposal for
a conditional release program

On February 17, 2005, the formal witten protest states
t hat Respondent rel eased the subject Request for Proposal,
#K7KO01. Instead of addressing the inter-relationship between
Petitioner's residential and conditional -rel ease prograns, the
Request for Proposal allegedly contains nodifications to the
earlier request for proposal that disguise the previously
identified deficiencies in the bid process, give Respondent
"unbridled" discretion to arbitrarily award the contract to any
of feror that Respondent w shes, and elim nate any opportunity
for fair conpetition by tailoring the remaining criteria to the
of feror that Respondent had selected in the previous request for
proposal. On March 3, 2005, Respondent added Addendum #1, which
al l egedly denonstrates that it is trying to vest in itself
"unbridl ed" discretion as to whether a proposal neets

Respondent's standards regarding a structure.



More particularly, the formal witten protest alleges that
Request for Proposal #K7KO1l and Addendum #1 contain terns,
conditions, or specifications that were crafted in bad faith to
allow an award to a predeterm ned offeror by deleting fromthe
earlier request for proposal the requirenents of m ni num
experience levels and certain facilities; that contain several
hi dden or springing conditions that Respondent may use to
support an arbitrary award; that fail to address the need for an
inter-rel ati onship between Petitioner's residential and
conditional-rel ease prograns; and that fail to include
appropriate credit for contributions of services and program
features that are in excess of those provided by Respondent and
inportant to the integrated conditional-rel ease program operated
by Petitioner.

Specific issues of material fact include whether Request
for Proposal #K7KO1 and Addendum #1 al | ow Respondent to act
arbitrarily and capriciously, thus contravening fair conpetition
and determ ning scoring criteria after the opening of proposals
by reliance on vague, undefined, or springing scoring
condi tions; whether the Request for Proposal and Addendum
erroneously, arbitrarily, capriciously, or in a manner that is
contrary to conpetition allow an offeror to gain a scoring
advantage by the credit of its parent or affiliates, even though

the parent or affiliates will not incur a correspondi ng



obl i gati on; whether the Request for Proposal and Addendum
erroneously, arbitrarily, capriciously, or in a manner that is
contrary to conpetition allow an offeror to gain a scoring
advant age by consideration of a financial/credit profile that
bears no relationship to any real credit eval uation; whether the
Request for Proposal and Addendum erroneously, arbitrarily,
capriciously, or in a manner that is contrary to conpetition

all ow an offeror to gain a scoring advantage--as to ten percent
of the total avail able points--by Respondent’'s reliance on a
contractor's evaluation criteria, of which Respondent is w thout
knowl edge; whether the failure of the Request for Proposal and
Addendum to specify whether a proposal nust include a facility
is contrary to conpetition, arbitrary, or capricious because the
om ssion provides an unfair nonetary advantage to offerors whose
proposal s lack a facility and thus require a snaller budget;
whet her the elimnation of various service and quality of
service requirenents in the Request for Proposal and Addendumi s
i nproper, erroneous, arbitrary, capricious, contrary to agency
practice or rules, contrary to conpetition, or designed to give
an unfair advantage to predeterm ned offerors; whether the

el imnation of various service and quality of service

requi renents or statenents of policy in the Request for Proposa
and Addendum are unpronul gated rul es that require rul enaking;

and whet her the Request for Proposal and Addendum vi ol ate the



settl enent agreenment between Petitioner and Respondent that
call ed for an independent inspection and eval uation of
Petitioner's programand the inter-relationship between its
condi ti onal -rel ease and residential prograns.

At the hearing, Petitioner called two witnesses and offered
into evidence ten exhibits: Petitioner Exhibits 1-2, 7-8, and
10-15. Respondent called three witnesses and offered into
evi dence two exhibits: Respondent Exhibits 1-2. All exhibits
were adm tted.

The court reporter filed the transcript by August 4, 2005.
The parties filed proposed recommended orders by August 22,
2005.

FI NDI NGS OF FACT

1. Since 1995, Petitioner has operated a noderate-risk
residential programin Mam for juveniles who have been
adj udi cated delinquent by a juvenile court. Modeled after a
typi cal boardi ng school, Petitioner maintains 178 beds at three
| ocations in South Florida and provides full educational and
athletic prograns for boys aged 13-18 years. The typical
student remains in Petitioner's residential programfor eight to
ten nonths, at which tinme he is conditionally released into the
comunity. |If he conpletes the conditional-rel ease period

successfully, the releasee is no |onger subject to supervision.



2. In addition to, and as part of, the educational and
athletic prograns, Petitioner provides a behavioral nodification
programto teach the students how to |live as productive nenbers
of society and avoid further problenms with the juvenile- or
crimnal-justice system Using principles of positive
rei nforcenment, the behavi or nodification program hel ps each
student earn self-esteemby providing a multi-step reward system
wi thin the school. By denonstrating good behavior and positive
attitudes, each student works his way up to positions of
i ncreasing responsibility within the school, such as serving as
a tutor or nentor to newer students or eventually serving in
student governnment. Sonme students may earn the right to
represent the school in the conmunity, such as presenting
dropout prevention talks to |ocal high schools or civic groups.

3. Petitioner also uses positive reinforcenent by allow ng
students to earn the right to visit their hones on weekends,
prior to their release fromthe residential program Because of
t heir adjudicated status, the students are not free to conme and
go as they please. However, consistent with Petitioner's
reliance on inducing internal change, rather than coercing
ext ernal change, the school |acks bars, |ocked doors, shackled
students on off-canpus trips, or solitary or punishnent cells,
whi ch are common features of other schools, boot canps, or

| ockdown facilities that serve adjudicated juveniles of simlar



ri sk, but apply the correctional, rather than educational,

phi | osophy. Very few of Petitioner's students choose to
"escape" fromtheir canpus; students are generally deterred from
| eaving due to the pressure of nore senior peers, who have

| earned to appreciate and value the responsibilities that
Petitioner inposes upon them and have, thus, taken a first step
toward nodi fying their behavior in a positive direction.

4, Petitioner's program has generated consi derabl e
contributions fromthe [ ocal comunity. Petitioner receives
$700, 000 to $800, 000 annually from private donations. Entering
into partnerships with |ocal businesses, Petitioner provides its
students with three-nonth apprenticeships in | ocal industries,
such as hospitality and honebuil di ng.

5. In 1998, Respondent requested Petitioner to provide an
after-care or conditional -rel ease programfor students who had
finished the residential program Petitioner agreed to take al
boys from Dade and Broward counties who had conpl et ed
residential prograns. Rejecting the traditional after-care
program which is based on classroom contact that requires the
rel easee to visit the provider's counselor, Petitioner
essentially advanced the commencenent of famly intervention,
famly therapy, and parenting classes, so that these supportive
prograns began while the student was still in the residential

pl acenent and continued after release--with Petitioner's
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counselors visiting the rel easee at his hone, school or
wor kpl ace.

6. Petitioner assigns each student in the residential
program a condi tional -rel ease counsel or 60-90 days prior to the
student's anticipated rel ease date. The student's conditional-
rel ease counsel or works in close cooperation with the student's
onsite counselor, who works with the student at the school while
the student is in the residential program The student's onsite
counsel or, teachers, coaches, drug counselors, and nental health
counsel ors give the conditional-release counselor all academ c,
behavi oral, and academ c data on the student. The conditional-
rel ease counsel or also coordinates with the student's juvenile
probation officer.

7. Prior to the rel ease of the student, the conditional-
rel ease counsel or establishes and mmintains contact with each
student's fam |y by visiting the hone and counseling how t hey
can help the student avoid a return to the behavior that caused
himto be adjudicated. The conditional-release counsel or takes
a student home and counsels the fam |y about such things as peer
pressure and the proper selection of friends. During these
visits, the counselor helps the famly set up an acceptabl e
performance plan with academ ¢ and behavioral requirenents, such

as mnimum grades to be earned at school and a curfew.
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8. After the student is released fromthe residentia
program the conditional-rel ease counsel or makes unannounced
visits to the student's hone, workplace, and school. For the
first nmonth follow ng rel ease, the conditional-rel ease counsel or
meets four tines weekly with the parent or guardi an and once
weekly with the student. For the next five nonths, the rate of
contact is decreased, until it is once weekly with the parent or
guardi an and once weekly with the student, although the
frequency of contact is increased if the student is performng
| ess than satisfactorily. For this six-nmonth period follow ng
rel ease fromthe residential program if the student is
perform ng satisfactorily, the student's juvenile probation
of ficer, who would normally be required to devote considerabl e
time to the student's case, nmerely nonitors the rel easee's
progress by reading the reports of the conditional -rel ease
counsel or.

9. The work of the conditional-rel ease counsel or
integrates Petitioner's residential and conditional -rel ease
progranms. Investing considerable tinme with each student, who
typically has not had the benefit of consistency in his support
system the conditional-rel ease counselor earns the trust of
each student, usually over a period of three or four nonths.
Because of its good record at retaining counselors, Petitioner

ensures that the sanme counselor is personally involved wth a
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student for a substantial period of tinme prior to his rel ease,
as well as after his release, and, by this neans, Petitioner
rai ses the likelihood of a successful release.

10. Petitioner's program has been successful, |argely due
to the integration of the residential and conditional -rel ease
prograns, but also due to Petitioner's resourceful ness.

Recei ving no state noney for substance abuse treatnent, even

t hough 85-90 percent of the students enter residential placenent
with a drug problem Petitioner provides the necessary resources
to the students who need them Relying on private
contributions, Petitioner has al so expanded its residenti al
capacity fromthe 65 slots (roughly equivalent to beds) funded
by Respondent under the present contract to 120 slots.

11. In 2004, Petitioner addressed the problem of students
who, although eligible for release fromresidential placenent,
had nowhere to go. Petitioner started a nonresidenti al
i ndependent living program at fourth canmpus, also in South
Florida. This programis funded privately and is not under
Respondent' s jurisdiction.

12. However, just prior to the re-location of the
i ndependent living programto a new buil ding, one of
Respondent's auditors, assigned to audit Petitioner's
residential program instead audited the independent |iving

program and found deficiencies in the facility, for which
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Respondent nmay have had partial responsibility. Based on this
audi t, Respondent cancel ed Petitioner's conditional-rel ease
contract, but eventually reinstated it, and it remains in effect
until the resolution of this dispute and the successful letting
of a new contract.

13. Petitioner's record in preparing its students for life
after release, without future problens with the | aw, has been
very good, as conpared to the record of other providers of
residential placenents for adjudicated juveniles. The record is
not exceptionally well devel oped on this point, however.

14. Not long after the short-lived term nation of
Petitioner's conditional-rel ease program Respondent issued
Request for Proposal #K5K03 (First RFP), which sought a provider
for a stand-al one conditional-release program Previously,
Respondent had not solicited bids for the conditional -rel ease
services that Petitioner had been providing, probably because
Petitioner had originally provided these services on a pilot
basi s and as an adjunct to its residential program

15. The First RFP required an offeror to identify a
specific facility, to produce a m ni num success rate of 85
percent of the rel easees remaining crine-free for one year after
release, and to participate in the "Going Hone Grant Re-entry
Project."” Respondent proposed to award the contract to Eckerd

Yout h, even though it had failed to neet these three
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requi renents--nost baldly, as for the 85 percent success
criterion, Eckerd Youth proposed only 79 percent. Eckerd Youth
outscored Petitioner on the First RFP solely due to its higher
Dun & Bradstreet score--a factor that is discussed in nore
detail below, in connection with the present Request for
Proposal and Addendum

16. Petitioner protested the proposed award to Eckerd
Youth. In discovery, Petitioner found an earlier draft of the
First RFP, which had specified a success rate of 79 percent.
The inference is inescapable that the early inclusion of a
success rate of 79 percent was to allow Eckerd Youth to conpete
for the contract. However, the inference is not inescapable
that Eckerd Youth representatives comruni cated their success
rate to Respondent's enpl oyees while they were drafting the
First RFP; it is equally likely that Eckerd Youth's success rate
was al ready known to them Respondent wi t hdrew t he proposed
award to Eckerd Youth prior to hearing.

17. On February 17, 2005, Respondent issued Request for
Proposal #K7K01, which, as anended by various addenda, is the
subj ect of this case (Second RFP). Al though procuring the sane
condi ti onal-rel ease services sought in the First RFP, the Second
RFP omts each of the three above-descri bed requirenents of the

Fi rst RFP.
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18. At hearing, Respondent's w tnesses persuasively
expl ai ned that the previous requirenents of a facility and
participation in a specific grant programhad unduly limted the
nunber of potential offerors. This explanation nmakes sense,
given that no offeror is required to use a specific physical
| ocation for any purpose besides storing records. Likew se, the
Second RFP did not sacrifice anything by not requiring offerors
to be participants in the Going Hone G ant Re-entry Project at
the tinme of submtting the proposal; the Second RFP all ows an
of feror to becone a participant within 30 days of contract
execut i on.

19. However, Respondent's w tnesses could not explain the
om ssion of the 85 percent success criterion or the failure to
identify another quantifiable success criterion in its place.
The specific | anguage stating the success criterion in the First
RFP occurs in the formcontract attached to the two requests for
pr oposal

20. Exhibit 1, Section VIII.C, of the contract attached to
the First RFP requires the provider to

docunent evi dence of conpliance with outcone
nmeasures as stated bel ow

1. A mnimmof 100% of all youth shall be
devel oped [sic; based on the | anguage of the
formcontract attached to the Second RFP,
this probably should read "shall have an

| ndi vi dual i zed Supervi sion Plan devel oped"]
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upon admi ssion and reeval uated as the youth
progresses through the program

2. A mninmmof 95%of all youth shal
participate in the appropriate
educati onal /academ c program pre-enpl oynent
and enpl oynent skills training, technical or
vocational program individual group and
famly counseling[,] behavior management
systens, and recreational and |eisure
activities.

3. A mninmmof 85%of the youth admtted
to the conditional release program shal
successfully conplete the program by direct
di schar ge.

4. A mnimum of 85%of the youth placed in
the conditional release programshall remain
crime free during their supervision.

5. A mninmum of 85% of youth released from
the conditional release programshall remain
crime free for one year after rel ease.

21. Exhibit 1, Section VIII.B, of the contract attached to
the Second RFP is identical (or identical after corrections) as
to paragraphs 1, 2, and 3 of the contract attached to the First
RFP. The contract attached to the Second RFP omts paragraphs 4
and 5 of the First RFP's contract and adds two new par agraphs,
whi ch due to re-nunbering are as follows:

2. 100% of the youth shall have a face-to-
face contact with his/her assigned Case
Manager within 24 hours (excluding weekends
and | egal holidays) of the youth's return
home from the commtnent program

5. 100% of the youth files shall docunent

that the Case Manager reviews the
supervision plans with the youth every 14
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cal endar days and with the youth and
parent/guardi an every 30 cal endar days.

22. Disclosing that the m ssion of Respondent is to reduce
juvenile crinme, one of Respondent's w tnesses, Genanne W/ son,
Operations and Managenent Consul tant Manager, admitted the
superiority of the neasurenent of outputs rather than inputs
when appl yi ng perfornmance neasures. Another of Respondent's
wi t nesses, Perry Anderson, who i s Regional Director South of
Juveni |l e Probation and Comunity Services, was |eft the task of
har noni zing the role of performance neasures in achieving
Respondent's mission with the renoval of any quantifiable
success criterion fromthe Second RFP

23. M. Perry provided a working definition of recidivism
as the ability of a releasee to remain free of any conviction or
adj udi cati on of any m sdeneanor or felony commtted during the
first year after release. However, he tried to justify the
om ssion of a quantifiable success criterion, such as 85 percent
of the releasees renmaining crinme free for one year after
release, by citing the difficulty of obtaining good data
concerning a rel easee's subsequent crinmnal record. Later in
his testinony, M. Perry backed off this claimand conceded
t hat Respondent has started to | ook at evi dence-based out cones.

24. Toward the end of his testinony, M. Perry reveal ed

why Petitioner has fallen into disfavor anong certain of
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Respondent's enpl oyees. A conditional -release provider in
Florida Gty is 35 percent bel ow capacity because Petitioner,
relying on private donations, serves nore students than
Respondent pays it to serve. Pressed to explain the inportance
of bringing the Florida City programup to capacity, M. Perry
testified that the Florida Gty programis closer to the hones
of some conditional rel easees now served by Petitioner.
However, M. Perry failed to credit the fact that Petitioner's
location is irrelevant to these rel easees because, unlike the
situation in a conventional program Petitioner's counselors
travel to the rel easees--the releasees do not travel to
Petitioner's counsel ors.

25. Confronted with the fact that the inclusion of renote
rel easees in Petitioner's conditional -rel ease program m ght be a
hardship to Petitioner's conditional-rel ease counsel ors, but
woul d not be a hardship to the rel easees, M. Perry added a
couple nore reasons why it was inportant for Petitioner to share
its slots with other conditional -rel ease providers. First, he
cl ai ned that Respondent's needs are unnet by the integration of
a conditional-release programwth a residential program This
poi nt does not address why it is necessary to spread around the
condi tional -rel ease business. Second, M. Perry clained that,
by serving doubl e the nunber of students for which it is paid,

Petitioner may not be able to serve its students appropriately.
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This point, which, if true, would justify spreadi ng around the
condi ti onal -rel ease busi ness, |acks support in the present
record.

26. In evaluating the Second RFP in terns of its
i nposition of any neasurabl e success criterion, other provisions
require consideration. Section VII.AB.1 and 2 of the contract
attached to the Second RFP provides, in identical |anguage to
that found in the contract attached to the First RFP (at Section
VII.AA 1 and 2), that:

AB. Quality Assurance Standards

1. The Departnent will evaluate the
Provider's program in accordance with
section 985.412, Florida Statutes, to
determine if the Provider is neeting mninmum
t hreshol ds of performance pursuant to
qual ity assurance standards.

2. The [P]rovider shall achieve and
mai ntain at | east an overall perfornmance
rating in the "mniml" range for applicable
gual ity assurance standards. Failure to
achi eve at |east an overall performance
rating in the "mnimal" range shall cause
the Departnent to conduct a second quality
assurance review, within six (6) nonths.
Such failure shall cause the Departnent to
cancel the [P]rovider's contract unless the
[ Pl rovi der achi eves conpliance with m ni mum
thresholds within six (6) nonths or unl ess
t here are docunented extenuating
ci rcunstances. In addition, the Departnent
may not contract with the same [P]rovider
for the canceled service for a period of
twel ve (12) nonths.
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27. An obvious shortconm ng of the provisions cited in the
precedi ng paragraph is that they prom se a future undertaking by
Respondent to establish performance standards for the
condi tional -rel ease contract. However, these paragraphs inply--
correctly--that Respondent is choosing not to identify the
performance standard prior to entering into the contract,
risking instead a disruption in the delivery of services if the
provider that wins this contract is unable to neet Respondent's
per f or mance st andards.

28. Section IV.B of the contract attached to the Second
RFP, as well as Section IV.B of the contract attached to the
First RFP, provides that Respondent nmay termi nate the contract,
"W t hout cause [and] for its convenience" on 30 days' notice.

G ven the specificity of the contract |anguage cited in Section
VII.AB.1 and 2, its explicit focus on provider nonperformance,
and its provision for a cure period, it is unlikely that
Respondent may rely on Section IV.Bto term nate a provider for
a failure to nmeet performance standards.

29. As Petitioner objects to these three itens that the
Second RFP omts or changes, when conpared to the First RFP, so
does Petitioner object to an itemthat the Second RFP carries
forward fromthe First RFP--the Dun & Bradstreet (D&B) Supplier

Qualification Report (SQR) score. Section XVIII.D.2 of
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Attachnent B of the Second RFP instructs the offerors as
foll ows:

Supplier Qualification Report (SOR)

a. The Department wi Il assign eval uation
poi nts on the prospective Provider's
financial capability to performthe services
outlined in this RFP. The Depart nent
requi res subm ssion of the prospective
Provider's Supplier Qualifier Report (SQR)
prepared by Dun & Bradstreet (D&B). The
Supplier Qualifier Report is a standard
report detailing financial and operational
capability.

* * *

30. As inthe First RFP, Attachment D of the Second RFP
states that the SQR score accounts for 100 of the 1000 points
avail able for nost offerors. Attachnent D explains that an SQR
score of 1, which is the |owest risk, earns 100 points. For
each point of higher risk, the offeror | oses 10 points, except
that the offeror receives no points if its score is 9, whichis
t he hi ghest ri sk.

31. The SQR score is a matter of considerabl e inportance
to Petitioner. It is the only neasure of financial
responsibility of an offeror and counts equally with an
offeror's price. (As did the First RFP, the Second RFP presents
a maxi mum contract price--for the Second RFP, this price is
$934, 370.80. The proposal offering the | owest price receives

100 points, and the renmining proposals receive points in
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indirect proportion to their variance fromthe | owest price.)

In the award process for the First RFP, Petitioner lost to
Eckerd Youth only due to the latter's superior score on the SQR
which was the only itemfor which Eckerd Youth received a higher
score than Petitioner.

32. A D&B sal es manager, M chael Kohrt, testified about
the SQR, but only in generalities because D& protects the
confidentiality of the proprietary fornmula that it uses to
produce an SQR. M. Kohrt could testify only that the SQR
nmeasures how long an entity has been in business, its tineliness
in paying its bills, as well as unspecified other factors, and
applies themin a formula that he was not at liberty to
describe. M. Kohrt testified that the SQR does not rely on the
size of an entity, the armount of its revenue, or the financial
resources of its parent corporation. However, on cross-
exam nation, M. Kohrt had to admt that, if a better-
capitalized entity chose to pay its payables out of capital,
rather than fromreceivables that it had not yet collected, this
entity would receive a higher SQR score than the entity that
| acked the assets to do so, but instead had to wait until it had
coll ected sufficient receivables to pay the payable.

33. Ms. WIlson offered two reasons for using D&B' s SQR for
eval uating the financial responsibility of an offeror--one good

and one not good. The legitimte reason is that Respondent may
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not have enpl oyees with the necessary conpetence to read and
understand financial statenments; this explanation justifies why
Respondent has elected not to performthis task with its

enpl oyees. However, Ms. W/l son testified that outside certified
public accountants were not generally available due to
conflicts; this explanation is unsupported by the record.

34. Despite its good intentions, Respondent may not
del egate ten percent of the points to be awarded in this
procurenent to an outside contractor that declines to identify
the factors that generate a score. |In such a case, potenti al
of ferors cannot informthensel ves of how they can better arrange
their financial affairs so as to earn nore points, nor can they
make i nfornmed decisions as to whether to expend the funds to
prepare proposals. Hidden criteria, even though applied by a
reputable entity |ike D&B, inpedes the procurenment process,
whet her the criteria apply to the financial section or the
techni cal section of a request for proposal.

35. On the other hand, little nmerit attaches to one basis
of Petitioner's challenge to Respondent's use of the SQR or, by
i nference, any other neasure of the tineliness with which an
offeror pays its bills. Petitioner incorrectly contends that
measuring the tineliness of paynent is of no value for an
entity, such as Petitioner, that pays its payables as it

receives its receivables--essentially, all fromthe State of
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Florida. This argunment ignores the possibility--not applicable
to Petitioner, of course--that a State vendor m ght divert sone
of its receivables fromtheir proper destination--the vendor's
creditors.

36. Petitioner objects to other provisions in the Second
RFP. Three of these reserve the right to Respondent to waive
any "mnor irregularity” (Attachnment A.15), to nodify
"non-material terns of the RFP" (Attachnent B.IV.E), or to "seek
clarifications or request any information deened necessary for
proper eval uation of subm ssions” (Attachnment A 14). These
objections are to provisions whose potential to influence the
award process, in such a way as to confer a conpetitive
advant age upon one offeror over another, is nil, pursuant to
case | aw

37. More substantive objections of Petitioner are to the
Second RFP' s procurenent of conditional-rel ease services
di stinct fromthe procurenent of residential services. The
record anply denonstrates that the integration of these prograns
has been an inportant part of Petitioner's success, but nothing
in the record precludes Respondent, in the exercise of its
di scretion in procuring these services, to separate these
prograns. The other "om ssions" of which Petitioner conplains,
such as the failure to credit experience or comunity

contributions, also fall within Respondent's discretion.
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CONCLUSI ONS OF LAW

38. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. 8§ 120.57(3)(e), Fla.
Stat.(2005). Section 120.57(3)(b), Florida Statutes, provides
for a potential offeror to challenge of provisions of a request
for proposal, and Petitioner, in doing so, has net all of the
applicable statutory deadlines.

39. Section 120.57(3)(f), Florida Statutes, provides:

Unl ess ot herw se provided by statute,
t he burden of proof shall rest with the
party protesting the proposed agency acti on.
In a conpetitive-procurenment protest, other
than a rejection of all bids, proposals, or
replies, the adm nistrative | aw judge shal
conduct a de novo proceeding to determ ne
whet her the agency's proposed action is
contrary to the agency's governing statutes,
the agency's rules or policies, or the
solicitation specifications. The standard
of proof for such proceedi ngs shall be
whet her the proposed agency action was
clearly erroneous, contrary to conpetition,
arbitrary, or capricious.

40. Petitioner has proved that the Second RFP is clearly
erroneous and contrary to conpetition with respect to the
om ssion of any success criterion, expressed as a percentage of
rel easees not convicted or adjudicated of any crine within a
specified period, such as one year, after conpletion of the
conditional-rel ease program Petitioner has al so proved that

the om ssion of any success criterion is contrary to

Respondent' s governi ng st at utes.
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41.

Section 985.412, Florida Statutes, provides:

(1) It is the intent of the Legislature that
t he depart nent:

(a) Ensure that information be provided
to decisionmakers in a tinely manner so that
resources are allocated to prograns of the
depart ment whi ch achi eve desired performance
| evel s.

(b) Provide information about the cost of
such progranms and their differenti al
ef fectiveness so that the quality of such
prograns can be conpared and i nprovenents
made continually.

(c) Provide information to aid in
devel oping related policy issues and
concerns.

(d) Provide information to the public
about the effectiveness of such prograns in
neeti ng established goals and objectives.

(e) Provide a basis for a system of
accountability so that each client is
af forded the best prograns to neet his or her
needs.

(f) Inprove service delivery to clients.

(g) Modify or elimnate activities that
are not effective.

(2) As used in this section, the term

* * *

(b) "Program conponent” nmeans an
aggregation of generally related objectives
whi ch, because of their special character,
rel ated workl oad, and interrel ated out put,
can |logically be considered an entity for
pur poses of organi zation, nanagenent,
accounting, reporting, and budgeting.

(c) "Program effectiveness" neans the
ability of the programto achieve desired
client outcones, goals, and objectives.

* * *

(5) The departnment shall:
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(a) Establish a conprehensive quality
assurance system for each program operated by
t he departnent or operated by a provider
under contract with the departnent. Each
contract entered into by the departnent nust
provi de for quality assurance.

(b) Provide operational definitions of
and criteria for quality assurance for each
speci fic program conponent.

(c) Establish quality assurance goals and
obj ectives for each specific program
component .

(d) Establish the information and
specific data elenments required for the
gual ity assurance program

(e) Develop a quality assurance manual of
specific, standardized term nol ogy and
procedures to be foll owed by each program

(f) Evaluate each program operated by the
departnment or a provider under a contract
with the departnent and establish m nimum
t hreshol ds for each program conponent. If a
provider fails to neet the established
m ni mum t hreshol ds, such failure shall cause
t he departnent to cancel the provider's
contract unless the provider achieves
conpliance with mnimumthresholds within 6
nmont hs or unless there are docunented
extenuating circunstances. |In addition, the
departnent may not contract with the sane
provi der for the cancel ed service for a
period of 12 nonths.

The departnent shall submt an annual report
to the President of the Senate, the Speaker
of the House of Representatives, the Mnority
Leader of each house of the Legislature, the
appropriate substantive and fiscal committees
of each house of the Legislature, and the
Governor, no later than February 1 of each
year. The annual report nust contain, at a
m ni mum for each specific program conponent:
a conprehensi ve description of the popul ation
served by the program a specific description
of the services provided by the program

cost; a conparison of expenditures to federal
and state funding; imediate and | ong-range
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concerns; and recommendations to maintain,
expand, inprove, nodify, or elimnate each
program conponent so that changes in services
| ead to enhancenent in programquality. The
departnent shall ensure the reliability and
validity of the information contained in the
report.

(6) The departnent shall collect and anal yze
avai l abl e statistical data for the purpose of
ongoi ng eval uation of all programs. The
departnment shall provide the Legislature with
necessary information and reports to enable
the Legislature to make infornmed decisions
regardi ng the effectiveness of, and any
needed changes in, services, prograns,
policies, and | aws.

(7) No later than Novenber 1, 2001, the
departnent shall submit a proposal to the
Legi sl ature concerning funding incentives and
di sincentives for the departnent and for
provi ders under contract with the departnent.
The recommendations for funding incentives
and di sincentives shall be based upon both
gqual ity assurance perfornmance and cost-

ef fectiveness performance. The proposal
shoul d strive to achieve consistency in

i ncentives and disincentives for both
depart nent - operated and contract or- provi ded
progranms. The departnent may i ncl ude
reconmmendations for the use of |iquidated
darmages in the proposal; however, the
departnent is not presently authorized to
contract for |iquidated danages in non-

har dwar e- secure facilities until January 1,
2002.

42. Section 985.03(13), Florida Statutes, |eaves no doubt
as to the purpose of conditional -rel ease prograns in reducing
recidivism

"Conditional release" neans the care,

treatment, help, and supervision provided to
a juvenile released froma residential
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comm tnent programwhich is intended to
pronote rehabilitation and prevent
recidivism The purpose of conditional
release is to protect the public, reduce
recidivism increase responsible productive
behavi or, and provide for a successful
transition of the youth fromthe departnment
to the famly. Conditional release

i ncludes, but is not limted to,

nonresi dential community-based prograns.

43. Section 985.404(10)(d), Florida Statutes, acknow edges
the inportance of enlisting the cooperation of providers in
conplying with quality assurance requirenents and, evidently a
separate issue, evaluating program out cones:

Each programmatic, residential, and service
contract or agreenment entered into by the
departnent nust include a cooperation clause
for purposes of conplying with the
departnment's quality assurance requirenents,
cost -accounting requirenents, and the
program out cone eval uati on requirenents.

44. The Legi sl ature has spoken and has not |eft the
identification of enforceable performnce neasures, in
procurenent docunments, to Respondent's discretion. The Second
RFP di sserves these clear Legislative directives by the on ssion
of a success criterion based on recidivism Section
985.412(2)(b), Florida Statutes, focuses on outputs, like
success rates, not inputs, |ike the percentage of rel easees who
recei ve plans, have face-to-face contacts, participate in

education or training progranms, or even conplete the program

The success criterion of interest to the | aw abiding public,
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which is a factor under Section 985.03(13), Florida Statutes, is
one: recidivism not how nuch effort a provider put into its
program Respondent's attenpt to fold this performance
criterion into some vague assurance of conpliance with an as-
yet-unstated quality-assurance criteria-set obscures the

di stinction, as recognized in Section 985.404(10)(d), Florida
Statutes, between quality assurance and evaluative criteria and
defies the mandate of Section 985.412(5), Florida Statutes, to
establish clear performance standards now, so they can be

i ncorporated into the contract and enforced by Respondent

agai nst the provider and the Legislative agai nst Respondent.
This statutory authority does not support the deferral of the
identification of enforceable performance standards, when they
can only be awkwardly superinposed on an existing contract.

45. For the same reasons, the om ssion of an enforceable
success criterion is contrary to conpetition. The conpetition
to which Section 120.57(3)(f), Florida Statutes, refers is not
limted to the conpetition anong offerors seeking to do busi ness
with the State of Florida, but it extends to the services that
Respondent is procuring and the efficiency with which providers
serve the rel easees and, indirectly, the public. A request for
proposal that restricts itself to measuring inputs, especially
when data about outputs in the formof recidivismare so readily

avail able, is contrary to conpetition
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46. Petitioner has proved that the Second RFP is clearly
erroneous, contrary to conpetition, arbitrary, and capricious by
del egating the scoring of the financial-responsibility section
of the Second RFP to D&B, pursuant to an undi sclosed formul a
with factors whose weight is unknown to Respondent or its
of ferors and insul ated from neani ngful review in a bid-protest
proceeding. Florida law entitles parties participating in
public procurenent to chall enge the specifications by which
their proposals or bids will be eval uated--as has occurred in
this case--or the application of these specifications in the
eval uation of their proposals or bids. These inportant rights
may not be abridged by Respondent’'s use of the proprietary SQR
score, which essentially requires interested persons to trust
that D& has conpiled a fornula that fairly accounts for the
financi al -responsibility factors of legitimte interest in a
particul ar procurenent, to trust that D&B obtai ned accurate data
on each offeror or bidder, to trust that D& accurately applied
the data to the fornula, and to trust that D&B accurately
conveyed the SQR scores to Respondent. Respondent's comendabl e
desire to obtain an infornmed, disinterested evaluation of the
rel evant financial-responsibility characteristics of each
offeror may be served by a variety of alternatives, such as by
stating the factors and their weight in a request for proposal

and informng the offerors that this part of the evaluation wll
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be scored by a certified public accounting or accounting firmor
using a nodified SQR formula, if D& coul d prepare such a
formula that it would subject to the rigorous scrutiny that
attaches to public procurenents in the State of Florida.

47. Petitioner has failed to prove that any other
provi sions of the Second RFP fail to conmply with applicable | aw

RECOMIVENDATI ON

It is

RECOMVENDED t hat the Departnent of Juvenile Justice enter a
final order sustaining the formal witten protest to the Second
RFP, but only as to its om ssion of any success criterion based
on recidivismrates and its del egation of the scoring of the
financial -responsibility section of the request for proposal to
Dun & Bradstreet, based on an undi scl osed formula using factors
wi th undi scl osed wei ghts.

DONE AND ENTERED this 4th day of COctober, 2005, in

Tal | ahassee, Leon County, Flori da.

belbs 00,

ROBERT E. MEALE

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us
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Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 4th day of October, 2005.

COPI ES FURNI SHED

Ant hony Schenbri, Secretary
Departnent of Juvenile Justice
Kni ght Bui | di ng

2737 Centerview Drive

Tal | ahassee, Florida 32399-3100

Robert N. Sechen, General Counse
Depart ment of Juvenile Justice
Kni ght Bui | di ng

2737 Centerview Drive

Tal | ahassee, Florida 32399-3100

Brian Berkowitz

Depart ment of Juvenile Justice
Kni ght Bui | di ng, Room 312V

2737 Centerview Drive

Tal | ahassee, Florida 32399-3100

Joseph P. Klock, Jr.

Gavriel E. Nieto, P. A

Rashi da | vy

Juan Carlos Antorcha

Steel, Hector & Davis, LLP

200 Sout h Bi scayne Boul evard, Suite 4000
Mam , Florida 33131-2398

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
10 days fromthe date of this recormended order. Any exceptions
to this recommended order nust be filed with the agency that
will issue the final order in this case.
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